








































 

 
 

 
Mr. Anthony Padula 
Planning Board Chair 
Franklin Planning Board 
355 East Central Street 
Franklin, MA 02038 
 

 
Re: Factory Square 
 5 Fisher Street 
 Franklin, MA 
 
 
Dear Mr. Padula, 
 
O’Reilly, Talbot & Okun Associates, Inc. (OTO) is engaged as the Licensed Site 
Professionals (LSP) of the Factory Square development. While the construction 
activities are on-going, we will be coordinating with the Owner and the Massachusetts 
Department of Environmental Protection on necessary documentation as required in 
the site Activity and Use Limitation (AUL). As the LSP-of-record I will also be on call if 
additional materials are noted during construction. 
 
Please feel free to contact me if you have any questions. 
 
Very truly yours, 
O’Reilly, Talbot & Okun Associates, Inc. 

 
   
Bruce H. Nickelsen, LSP    
Associate            
 
 







Form 1075

NOTICE OF ACTIVITY AND USE LIMITATION
M.G.L. c. 21E, § 6 and 310 CMR 40.0000

Disposal Site Name: Clark-Cutler-McDermott Company (CCM)
DEP Release Tracking No.: 4-01044.
Address of Premises: 5 Fisher Street, Franklin, Massachusetts.

This Notice of Activity and Use Limitation ("Notice") is made as of this 2 9 1h day of
November, 2005, by Clark-Cutler-McDermott Company (CCM), a Massachusetts Corporation with
an address of 5 Fisher Street, Franklin, Massachusetts, together with its successors and assigns
(collectively "Owner").

WITNESS E TH:

WHEREAS, CCM, of 5 Fisher Street, Franklin, Massachusetts, is the owner(s) in fee
simple of that certain parcel of land located in Franklin, Norfolk County, Massachusetts with the
buildings and improvements thereon, pursuant to a deed recorded with the Norfolk County Registry
of Deeds in Book 1187, Page 150;

WHEREAS, said parcel(s) of land, which is more particularly bounded and described in
Exhibit A, attached hereto and made a part hereof ("Property") is subject to this Notice of Activity
and Use Limitation. The Property is shown on a plan recorded in the Norfolk District Registry of
Deeds in Plan Book 0546, Plan 82;

WHEREAS, portions of the Property ("Portions of the Property") is subject to this
Notice of Activity and Use Limitation. The Portions of the Property are more particularly bounded
and described in Exhibit A-1, attached hereto and made a part hereof. The Portions of the Property
are shown on plan recorded with Norfolk County Registry of Deeds in Plan Book 0546, Plan 81;

WHEREAS, the Portions of the Property comprise part of a disposal site as the result of
a release of oil and/or hazardous material. Exhibit B is a sketch plan showing the relationships of the
Portions of the Property subject to this Notice of Activity and Use Limitation to the boundaries of
said disposal site existing within the limits of the Property and to the extent such boundaries have
been established. Exhibit B is attached hereto and made a part hereof; and

WHEREAS, one or more response actions have been selected for Portions of the
Disposal Site in accordance with M.G.L. c. 21E ("Chapter 21E") and the Massachusetts Contingency
Plan, 310 CMR 40.0000 ("MCP"). Said response actions are based upon (a) the restriction of human
access to and contact with oil and/or hazardous material in soil and/or (b) the restriction of certain
activities occurring in, on, through, over or under the Portions of the Property. The basis for such
restrictions is set forth in an Activity and Use Limitation Opinion ("AUL Opinion"), dated November
28, 2005, (which is attached hereto as Exhibit C and made a part hereof);
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NOW, THEREFORE, notice is hereby given that the activity and use limitations set

forth in said AUL Opinion are as follows:

. Activities and Uses Consistent with the AUL Opinion. The AUL Opinion provides that a

condition of No Significant Risk to human health, safety, public welfare and the environment

exists for any foreseeable period of time (pursuant to 310 CMR 40.0000) so long as any of the

following activities and uses occur on the Portion of the Property:

(i) Commercial and industrial activities and uses which do not cause and/or result in direct

contact with, disturbance of, and/or relocation of, the petroleum-contaminated soil and/or

direct contact with groundwater currently located at depths of 4 to 13 feet below surface

grade;

(ii) Landscaping and routine maintenance of landscaped areas which do not cause and/or

result in direct contact with, disturbance of, and/or relocation of, the petroleum-contaminated
soil and/or groundwater currently located at depths of 4 to 13 feet below surface grade;

(iii) Soil intrusive activities associated with underground utility and/or construction work,
landscaping, and routine maintenance of landscaped areas which is likely to disturb

petroleum-contaminated soil and/or groundwater between 4 to 13 feet below surface grade

provided that it is conducted in accordance with a Soil Management Plan (SMP) and Health

and Safety Plan (HASP) prepared and implemented in accordance with Obligation 3. (i) and
(ii) of this Notice prior to the commencement of such activity;

(iv) Such other activities or uses which, in the Opinion of an LSP, shall present no greater

risk of harm to health, safety, public welfare, or the environment than the activities and uses
set forth in this paragraph.

(v) Such other activities and uses not identified as being Activities and Uses inconsistent with
the Opinion.

2. Activities and Uses Inconsistent with the AUL Opinion. Activities and uses which are

inconsistent with the objectives of the AUL Opinion, and which, if implemented at the Portion of

the Property, may result in a significant risk of harm to health, safety, public welfare, or the

environment or in a substantial hazard, are as follows:

(i) Use of the Portion of the Property as a residence, school, nursery, daycare or recreational

facility without a LSP Evaluation Opinion that such use is consistent with maintaining a
Condition of No Significant Risk,

(ii) Soil intrusive activities including, but not limited to, excavation that is likely to disturb

petroleum-impacted soil and/or groundwater located between 4 to 13 feet below surface
grade without the prior development and implementation of a SMP and HASP in accordance
with Obligations 3. (i) and (ii) of this Notice;
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(iii) Any other activities and/or uses which are likely to disturb contaminated soil in a manner
that would make it significantly more accessible without prior development of a SMP and a
HASP in accordance with Obligations and Conditions enumerated below.

3. Obligations and Conditions Set Forth in the AUL Opinion. Obligations and/or conditions to be
undertaken and/or maintained at the Portion of the Property to maintain a condition of No
Significant Risk as set forth in the AUL Opinion shall include the following:

(i) A Soil Management Plan must be prepared by an LSP and implemented prior to the
commencement of any activity that is likely to disturb the contaminated soil and/or
groundwater located between 4 to 13 feet below surface grade. The Soil Management Plan
should describe appropriate soil excavation, handling, storage, transport, and disposal
procedures required when handling soils in the Portion of the Property. The Soil
Management Plan should be developed to be sufficiently protective of human health
consistent with the provisions of the Massachusetts Contingency Plan and must incorporate
the provisions of the HASP described in Obligation (ii) below. On-site workers must be
informed of the requirements of the Soil Management Plan, and the plan must be available
on-site throughout the course of the project.

(ii) A Health and Safety Plan must be prepared by an Industrial Hygienist or other qualified
individual sufficiently trained in worker health and safety requirements and implemented
prior to the commencement of any activity which is likely to disturb contaminated soil
between 4 and 13 feet below surface grade. The plan should clearly describe the location of
the contaminated soil and specifically identify the types of personnel protective equipment,
monitoring devices, and/or engineering controls necessary to protect the workers. Workers
who may come in contact with contaminated soil within the Portion of the Property must be
informed of the location of the contamination and the requirements of the HASP. The plan
must be available on-site throughout the course of the project.

4. Proposed Changes in Activities and Uses. Any proposed changes in activities and uses at the
Portions of the Property which may result in higher levels of exposure to oil and/or hazardous
material than currently exist shall be evaluated by an LSP who shall render an Opinion, in
accordance with 310 CMR 40.1080 et seq., as to whether the proposed changes will present a
significant risk of harm to health, safety, public welfare or the environment. Any and all
requirements set forth in the Opinion to meet the objective of this Notice shall be satisfied before
any such activity or use is commenced.

5. Violation of a Response Action Outcome. The activities, uses and/or exposures upon which this
Notice is based shall not change at any time to cause a significant risk of harm to health, safety,
public welfare, or the environment or to create substantial hazards due to exposure to oil and/or
hazardous material without the prior evaluation by an LSP in accordance with 310 CMR 40.1080
et seq., and without additional response actions, if necessary, to achieve or maintain a condition
of No Significant Risk or to eliminate substantial hazards.
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If the activities, uses, and/or exposures upon which this Notice is based change without the prior
evaluation and additional response actions determined to be necessary by an LSP in accordance
with 310 CMR 40.1080 et seq., the owner or operator of the Portions of the Property subject to
this Notice at the time that the activities, uses and/or exposures change, shall comply with the
requirements set forth in 310 CMR 40.0020.

6. Incorporation Into Deeds, Mortgages, Leases, and Instruments of Transfer. This Notice shall be
incorporated either in full or by reference into all future deeds, easements, mortgages, leases,
licenses, occupancy agreements or any other instrument of transfer, whereby an interest in and/or
a right to use the Property or a portion thereof is conveyed.

Owner hereby authorizes and consents to the filing and recordation and/or registration of this
Notice, said Notice to become effective when executed under seal by the undersigned LSP, and
recorded and/or registered with the appropriate Registry(ies) of Deeds and/or Land Registration
Office(s).

WITNESS the execution hereof under seal this -?9 day of // /. 20_..

C ~k-Cutler-McDermott Comrpany
By: James Aimone, II
Its: Executive Vice President

THE COMMONWEALTH OF MASSACHUSETTS

/)orFo/t (County), ss.

On thisoA_' day of Akcol~ 2005, before me, the undersigned notary public,
personally appeared James Aimone, II, Executive Vice of Clark-Cutler-McDermott Company,
proved to me through satisfactory evidence of identification, which was
/4jS. 1:r A) C. photographic identification with signature issued by a federal or state
governmental agency, oath or affirmation of a credible witness,

personal knowledge of the undersigned, to be the person whose name is

signed on the preceding or attached document(s), and acknowledged to me that James Aimone, II
signed it voluntarily for its stated purpose as Executive Vice President of Clark-Cutler-McDermott
Company.

(official seal)

Notary Publicolit /&0)f1C
My commissi exp es:

Kerry L Bresnahan
Notary Public

My Commission Exire
October 9, 2009
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The undersigned LSP hereby certifies that he executed the aforesaid Activity and Use
Limitation Opinion attached hereto as Exhibit C and made a part hereof and that in his Opinion this
Notice of Activity and Use Limitation is consistent with the terms set forth in said Activity and Use
Limitation Opinion.

Date: 6 0

Michal_ Gitt A

LSP SEAL i e

THE COMMONWEALTH OF MASSACHUSETTS

Norfolk (County), ss.

On this 3_ day of Not bt( 2005, before me, the undersigned notary public,
personally appeared Michael S. Gitten, proved to me through satisfactory evidence of identification,
which was a Massachusetts photographic identification with signature issued by a federal or state
governmental agency, or verified oath or affirmation of a credible witness, or on my personal
knowledge of the undersigned, to be the person whose name is signed on the preceding or attached
document(s), and acknowledged to me that Michael S. Gitten signed it voluntarily for its stated
purpose as a Licensed Site Professional.

(official seal)

Notary Public
My commis on expi

/ v N.WASSERM
Upon recording, return to: NOTARY PUBUC
Upos rcon, r r Commonweat of Massachusftis
James Aimone, II jMy Commission Exires Aprl!3 2009
Clark-Cutler-McDermott Company-. ..'.~.~~a .2
5 Fisher Street
Franklin, Massachusetts 02038
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Exhibit A - Metes and Bounds Description of Parcel
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EXHIBIT A

A certain piece or parcel of land, situated in Franklin, Norfolk County, Massachusetts at
the westerly comer of Fisher and Central Streets, and being bounded and described in
Norfolk County Registry of Deeds in Book 1187 Page 150 as follows:

Beginning at the easterly corner thereof at the corner of said streets and thence
running

Northwesterly on said Central Street, to a wall, by land of Harry T. Hayward;
thence

Southwesterly on the wall by land of said Hayward to a corner; thence

Southeasterly on land of said Hayward, formerly of Emery Thayer, by a wall, to
said Fisher Street; thence

Northeasterly on said Fisher Street, to the point of beginning

Containing three and one-half acres more or less.
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Exhibit A-1 - Metes and Bounds Description of AUL Portion of
Property
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F-3184

Area of
Activity & Use Limitation

(A.U.L.)

An Area of Activity and Use Limitation (A.U.L.) on land N/F of Clark-Cutler
McDermott Co., located northwesterly of Fisher Street and southwesterly of West Central
Street in Franklin, Norfolk County, Massachusetts and being bounded and described as
follows:

Beginning at a point on land N/F of Clark-Cutler McDermott Co. on the northerly face of
wall of the southernmost building known as 5 Fisher Street at the southerly corner of the
A.U.L. herein described, said point being located N 32*38'44" E a distance of 281.98'
from a drillhole in a stone bound found at an angle point in the northwesterly sideline of
Fisher Street; thence running

N 44*20'02" W

N 45*39'58" E

S 44"20'02" E

N 45"39'58" E

S 44"20'02" E

S 45 0 39'58" W

S 02*36'27" W

S 44"34'14" E

S 45*39'58" W

N 44*20'02" W

S 45*39'58" W

S 44*20'02" E

S 45*39'58" W

N 44*20'02" W

165.57 feet to a point; thence running

128.50 feet to a point; thence running

69.76 feet to a point at a corner of the southerly face of walls of the
northerly building known as 5 Fisher Street; thence running

56.07 feet along the face of wall of the northerly building known
as 5 Fisher Street to a point; thence running

39.43 feet to a point at a corner of the northerly face of walls of the
southerly building known as 5 Fisher Street; thence running

62.50 feet to a point at a corner; thence running

16.70 feet to a point at a corner; thence running

48.40 feet to a point at a corner; thence running

7.80 feet to a point at a corner; thence running

10.20 feet to a point at a corner; thence running

62.50 feet to a point at a corner; thence running

10.00 feet to a point at a corner; thence running

18.70 feet to a point at a corner; thence running

3.20 feet to a point at a corner; thence running

F3184-LD-AUL.doc
Created on 08/01/05 10:51 AM



S 45"39'58" W 21.03 feet to the Point of Beginning, the last ten courses along the
northerly face of walls of the southerly building known as 5 Fisher
Street.

The above-described Area of Activity and Use Limitation (A.U.L.) is more particularly
shown and described on a plan entitled: "Area of Activity and Use Limitation (A.U.L.)
Plan of Land in Franklin, Massachusetts"; Date: August 1, 2005, Scale: As Shown;
Prepared by: Guerriere & Halnon, Inc., Engineering and Land Surveying, 38 Pond Street,
Suite 206, Franklin, MA 02038.

The above-described Area of Activity and Use Limitation (A.U.L.) contains an area of
22,168 S.F. more or less.
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Exhibit B - Site Sketch
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Exhibit C - Activity and Use Limitation Opinion Narrative
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Exhibit C

Activity and Use Limitation Opinion

In accordance with Section 40.1074 of the Massachusetts Contingency Plan (MCP; 310 CMR 40), this
Activity and Use Limitation (AUL) Opinion has been prepared to support a Notice of Activity and Use
Limitation ("NAUL") for a portion of the parcel of land ("Portion of the Property" or Effected Area")
located at 5 Fisher Street in Franklin, Massachusetts. The legal metes and bounds description of the
entire 5 Fisher Street property is provided in Exhibit A, while the metes and bounds description of the
Portion of the Property subject to the AUL is provided in Exhibit A-1. Exhibit B shows the disposal site
limits, AUL boundaries and its relationship to the property boundaries. The AUL boundaries are all
located within a 3.5 acre portion of the property described in a deed recorded with the Norfolk County
Registry of Deeds in Book 13296 Page 112. The MCP is the Commonwealth of Massachusetts' code of
regulations for the notification, assessment, and cleanup of disposal sites where a release of oil and/or
hazardous materials (OHM) has occurred.

Site History

As of the date of this AUL Opinion, the entire 5 Fisher Street property consists of approximately 14.75
acres of land and is improved with several industrial buildings. The buildings have been occupied by the
Clark Cutler McDermott Company (CCM) since the early 1900s. CCM originally manufactured horse
blankets and evolved to primarily manufacturing non-woven fiber products to support the auto industry
and oleophilic absorbent fabric pads used by the environmental industry. The Site is zoned for
commercial and industrial use and is currently covered in either pavement or building foundations.

During the removal of a 20,000-gallon underground storage tank (UST) on the Site on July 11, 1990, a
release of No. 6 fuel oil was discovered and reported to the Massachusetts Department of Environmental
Protection (MADEP). The total volume of No. 6 fuel oil released remains unknown. The release was first
designated by MADEP as Incident Response No. 590-0509, but was later assigned RTN No. 4-01044, as
per a MADEP Notice of Responsibility (NOR) letter dated March 15, 1991. Environmental assessment and
remediation activities conducted at the Site under the MCP have been documented in numerous reports
which are available for review at the MADEP Southeast Regional Office.

Response actions completed under the MCP have been performed at the Site since circa 1990. These
response actions have included site investigations to determine the extent of fuel oil in the subsurface
and a variety of oil recovery techniques including vacuum truck extraction and manual techniques such as
bailing, Based on the results of Phase I and Phase II site investigations, extractable petroleum
hydrocarbons (EPH) and polycyclic aromatic hydrocarbons (PAHs) remain in soil at the Site in the area of
the former UST. A Site Plan depicting the location of the former UST and other Site features is provided
as Exhibit B. Passive light non-aqueous phase liquid (LNAPL or oil) skimming has been implemented on
the Site to remove the free-phase oil found in on-Site groundwater monitoring wells in the area of the
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former UST. Based on LNAPL gauging results completed in 2004 - 2005, no LNAPL was detected in
functional on-Site wells above the allowable 0.5 inch Upper Concentration Limit.

The Portion of the Property subject to this AUL is located beneath a portion of the central courtyard and
under the boiler room building of the CCM facility. A sketch plan of the disposal site depicting the
location of the Portion of the Property subject to the AUL is provided in Exhibit B.

Reason for Activity and Use Limitation

A Method 3 Risk Characterization was conducted to evaluate the risk posed by the petroleum
hydrocarbons remaining at the Site. Using the Method 3 approach, a Site-specific risk characterization
was performed for current and future Site uses to evaluate the potential risk of harm to human health,
safety, public welfare, and the environment. The Method 3 Risk Characterization concluded that the Site,
due to the presence of subsurface oil in the Portion of the Property, poses a Significant Risk of harm to
human health for construction workers who may be exposed through inhalation to C11-C22 aromatic
hydrocarbons that volatilize from soil into the construction workers' breathing space during soil intrusive
activities. Construction worker exposure was also considered representative of short-term exposure that
could be experienced by other human receptor groups, such as utility and landscape workers.

To address the risk to construction workers, an AUL will be implemented for the Portion of the Property.
Specifically, the AUL requires that a Soil Management Plan (SMP) and site Health and Safety Plan (HASP)
be developed under the supervision of an LSP when intrusive, subsurface work is to be conducted in the
Portion of the Property to which this AUL applies. The SMP and HASP will require that measures be taken
to either reduce the soil volatility and or reduce worker inhalation exposure, depending upon the nature
of the project. For example, projects with relatively small, short duration excavations may only require
respiratory protection whereas projects requiring more extensive excavation may also require the use of
engineering controls to reduce soil volatility. If a reduction in soil volatility is determined to be the most
appropriate control measure, techniques such as the addition of foam to control emissions from impacted
soil could be employed. If the reduction of worker inhalation exposure is determined to be the
appropriate control measure, the use of respirators with the proper filter cartridges could be employed. In
either case, construction worker exposure must be monitored to ensure that inhalation exposures are
below levels of concern.

The Method 3 Risk Characterization did not identify a Significant Risk of harm to human health for
potential future residents on the property if it was to be used for residential purposes in the future. Due
to the limited data set from which this conclusion was drawn the AUL was conservatively established.
The AUL will prohibit the use of the AUL Portion of the Property for residential or similar purposes without
a LSP Evaluation Opinion that such use is consistent with maintaining a Condition of No Significant Risk of
harm to human health under the contemplated residential use scenario.
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Specifications of Site AUL

1. Activities and Uses Consistent with the AUL Opinion. This AUL Opinion provides that a
condition of No Significant Risk to human health, safety, public welfare and the environment exists
for any foreseeable period of time (pursuant to 310 CMR 40.0000) so long as any of the following
activities and uses occur on the Portion of the Property:

(i) Commercial and industrial activities and uses which do not cause and/or result in direct
contact with, disturbance of, and/or relocation of, the petroleum-contaminated soil and/or direct
contact with groundwater currently located at depths of 4 to 13 feet below surface grade;

(ii) Landscaping and routine maintenance of landscaped areas which do not cause and/or result
in direct contact with, disturbance of, and/or relocation of, the petroleum-contaminated soil
and/or groundwater currently located at depths of 4 to 13 feet below surface grade;

(iii) Soil intrusive activities associated with underground utility and/or construction work,
landscaping, and routine maintenance of landscaped areas which is likely to disturb petroleum-
contaminated soil and/or groundwater between 4 to 13 feet below surface grade provided that it
is conducted in accordance with a Soil Management Plan (SMP) and Health and Safety Plan
(HASP) prepared and implemented in accordance with Obligation (i) and (ii) of this Opinion prior
to the commencement of such activity;

(iv) Such other activities or uses which, in the Opinion of an LSP, shall present no greater risk of
harm to health, safety, public welfare, or the environment than the activities and uses set forth in
this paragraph; and

(v) Such other activities and uses not identified as being Activities and Uses inconsistent with the
AUL.

2. Activities and Uses Inconsistent with the AUL Opinion. Activities and uses which are
inconsistent with the objectives of the AUL, and which, if implemented at the Portion of the Property,
may result in a significant risk of harm to health, safety, public welfare, or the environment or in a
substantial hazard, are as follows:

(i) Use of the Portion of the Property as a residence, school, nursery, daycare or recreational
facility without a LSP Evaluation Opinion that such use is consistent with maintaining a Condition
of No Significant Risk;

(ii) Soil intrusive activities including, but not limited to, excavation that is likely to disturb
petroleum-impacted soil and/or groundwater located between 4 to 13 feet below surface grade
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without the prior development and implementation of a SMP and HASP in accordance with
Obligations (i) and (ii) of this Opinion; and

(iii) Any other activities and/or uses which are likely to disturb contaminated soil in a manner that
would make it significantly more accessible without prior development of a SMP and a HASP in
accordance with Obligations and Conditions enumerated below.

3. Obligations and Conditions Set Forth in the AUL Opinion. Obligations and/or conditions to be
undertaken and/or maintained at the Portion of the Property to maintain a condition of No Significant
Risk as set forth in the AUL Opinion shall include the following:

(i) A Soil Management Plan must be prepared by an LSP and implemented prior to the
commencement of any activity that is likely to disturb the contaminated soil and/or groundwater
located between 4 to 13 feet below surface grade. The Soil Management Plan should describe
appropriate soil excavation, handling, storage, transport, and disposal procedures required when
handling soils in the Portion of the Property. The Soil Management Plan should be developed to
be sufficiently protective of human health consistent with the provisions of the Massachusetts
Contingency Plan and must incorporate the provisions of the HASP described in Obligation (ii)
below. On-site workers must be informed of the requirements of the Soil Management Plan, and
the plan must be available on-site throughout the course of the project.

(ii) A Health and Safety Plan must be prepared by an Industrial Hygienist or other qualified
individual sufficiently trained in worker health and safety requirements and implemented prior to
the commencement of any activity which is likely to disturb contaminated soil between 4 and 13
feet below surface grade. The plan should clearly describe the location of the contaminated soil
and specifically identify the types of personnel protective equipment, monitoring devices, and/or
engineering controls necessary to protect the workers. Workers who may come in contact with
contaminated soil within the Portion of the Property must be informed of the location of the
contamination and the requirements of the HASP. The plan must be available on-site throughout
the course of the project.
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